


[bookmark: _Ref527983720][bookmark: _Ref527983728][bookmark: _Ref527983730][bookmark: _Ref527983754][bookmark: _Ref527983782][bookmark: _Ref527984608][bookmark: _Toc104380966][bookmark: _GoBack]ANNEX VI: VAT instructions[footnoteRef:1] [1: 	Annex applicable in case of contracts concluded by the European Commission with a group of economic operators  where the group (consortium) does not have legal personality. The VAT table must be filled in by the leader when the total value of the services/supplies provided by each member is known. The VAT table must be submitted to the contracting authority at the latest together with the invoices issued by each member of the group. The leader must send one copy of the annex to each member whose part of the supply/service provided is taxable for VAT purposes as a local purchase in Belgium.] 

PRACTICAL INSTRUTIONS FOR THE APPLICATION OF THE VAT CLAUSE IN PROCUREMENT CONTRACTS AWARDED BY THE EUROPEAN COMMISSION TO GROUPS OF ECONOMIC OPERATORS WITHOUT LEGAL PERSONALITY[footnoteRef:2] [2: 	To be read as ‘de facto consortium’ for the purpose of these instructions.] 

1. BACKGROUND
Groups of economic operators without legal personality (“de facto consortium”) require a different treatment as to the Value Added Tax (VAT) exemption. Contrary to a “consortium de jure”, a “de facto consortium” does not have a legal personality and does not have the form of a legal entity before the competent national authorities. It is comprised of a group of economic operators who jointly submit a tender. The members of the group are jointly and severally liable to the contracting authority for the execution of the contract.
The European Commission’s contractors must be able, individually, to provide their national authorities with the necessary evidence to justify the VAT exemption specifically for their services/supplies. The exemption rules to be applied (and the evidence to be provided) are determined separately for each member, depending on the nature of the service/supply made by that member (local or intra-Community[footnoteRef:3]) and the place of taxation. It is therefore possible that one contract covers both intra-Community purchases and local purchases, taxed in different countries. [3: 	Intra-Community purchase of goods occurs when goods are transported between Member States and, more specifically, outside the Member State in which the transaction is taxable (the supply of goods is taxable in a different Member State than that to which the goods are delivered). Intra-Community purchases of services are purchases where the transaction is taxable in a different Member State from that in which the institution placing the order has its headquarters.] 

[bookmark: _Hlk167876789]For the above reasons, and in order to be compliant with the VAT legislation, it is necessary to provide each member of the group individually with the appropriate documents/evidence required to benefit from the VAT exemption. This implies that each member of a de facto consortium has to issue an invoice corresponding to the services/supplies provided.
2. IMPLEMENTATION
2.1	Procedure for the contractor
As a rule,  contractors are responsible for the proper application of the rules on VAT at the place where they are taxable. Therefore, invoices must indicate the place of taxation of the contractor for VAT purposes and must specify separately the taxable amount per rate or exemption, the VAT rate applied and the VAT amount payable.
When preparing the invoice the contractor shall consider the following:
1. If the transaction is taxable for VAT purposes as a local purchase in Belgium[footnoteRef:4], the use of the contract constitutes a request for VAT exemption No 450, Article 42, paragraph 3.3 of the VAT code (circular 2/1978), provided the invoice includes the statement: ‘Exemption from VAT, Article 42, paragraph 3.3 of the VAT Code’ /‘Exonération de la TVA, Article 42, paragraphe 3.3 du code de la TVA (circulaire 2/1978)’. Under Belgian law the contractor is required to state on the invoice the reason why the sale is exempt from VAT. [4: 	Purchases of goods taxable in Belgium and not transported out of Belgium or purchase of services, taxable in Belgium and supplied to the EU institutions located in Belgium.] 

2. If the transaction is taxable for VAT purposes as a local purchase in Luxembourg, the contractor must include the following statement in the invoices: "Commande destinée à l’usage officiel de l’Union européenne. Exonération de la TVA Article 43 § 1 k 2ème tiret de la loi modifiée du 12.02.79. 
3. If the transaction is taxable for VAT purposes as a local purchase in a Member State of the European Union (other than Belgium or Luxembourg) where the fiscal legislation allows direct VAT exemption, the invoice must include a statement referencing the relevant national legislation. 
4. If the transaction is taxable for VAT purposes as an intra-community purchase, the invoice must include the following sentence: “VAT exemption / European Union / Article 151 of Council Directive 2006/112/EC”. 
5. If the transaction is taxable for VAT purposes as an intra-community purchase in a Member State of the European Union, in which the fiscal legislation does not allow direct VAT exemption, at the request of the contracting authority, the contractor shall make available to it all the supporting documents which the contracting authority might need in order to apply to the tax authorities for the reimbursement of any duties and taxes paid in the course of the performance of the contract.
Each member of a de facto consortium (including the leader) must issue a separate invoice for its share/part only and corresponding to the services/supplies provided, for all types of purchases (intra-Community and local, whether from Belgium or another Member State). Additionally, given that the payment will be done to the leader of the consortium, each invoice must indicate the bank account of the leader. 
Each member of the facto consortium shall submit the invoices to the leader that will collect and submit them all to the contracting authority as per the reporting requirements stated in the contract.
In case of control, the tax authorities will check the individual invoice, and its specific mentions, against the other supporting documents for the exemption, depending on the specific type of service/supply concerned (whether it is an intra-Community or local purchase and depending on the country).
[bookmark: _Hlk168414283]Moreover, in the case of a contract with a de facto consortium and where at least one member provides a local purchase in Belgium, the leader will have to prepare, sign and send the VAT table[footnoteRef:5]. See further guidance in section 3 below. [5: 	The obligation to include the VAT table as part of the contract was required by the Belgian Authorities to identify precisely the amounts concerned by the exemption.] 

For the group members (including leaders), if part of the transaction is taxable for VAT as a local purchase in a Member State other than Belgium, the contractor must comply with the local VAT requirements applicable at the place of taxation.
2.2	Procedure for the European Commission acting as contracting authority
The European Commission is exempt from all taxes and duties, including VAT, in accordance with Articles 3 and 4 of the Protocol 7 of the Treaty on the Functioning of the European Union on the privileges and immunities of the European Union and Article 151, §1 of the Directive 2006/112/CE.
In order to allow the members of the group to complete the formalities with the relevant authorities to ensure the tax exemption, the European Commission shall issue a VAT exemption certificate for each respective group member of the jointly submitted tender, if the transaction is taxable for VAT purposes as an intra-Community purchase. Each certificate shall cover only the member’s part of the service/supply provided and shall include a description of it and its value. In principle, the exemption certificate is sent together with the contract to the member concerned for the amount corresponding to their share. Alternatively, the certificate must be sent as soon as the repartition of tasks (supplies/services and respective amount) can be determined. In certain circumstances, this certificate may be issued at the latest at the time of the invoice issued by each member, when the share of the supply or service provided by each member of the consortium can be precisely determined. The exemption certificate must correspond to the invoice, or the total of invoices in the case of interim and final payments[footnoteRef:6]. [6: 	In case of partial payments, it might be necessary to issue several exemption certificates if the contractor’s total share, for the entire order form, is not yet known at the time of partial payment. A certificate will be issued for the shares (amounts and quantity) of the deliverable corresponding to the partial payment. The supplies and amounts on the various certificates must correspond to the supplies and amounts of the various invoices.] 

However, if part of the transaction is taxable for VAT purposes as a local purchase in Belgium, in agreement with the Belgian Authorities, the European Commission will not issue a VAT exemption certificate. See further guidance in section 3 below.
The Commission shall pay the amounts corresponding to these invoices submitted to the leader and transferred to the Comission as per the contract's provisions. Payments will be made only to the leader's bank account and the Commission will be discharged from its payment obligation vis à vis the other members of the group.
3. USE OF THE VAT TABLE – NEW ANNEX TO THE CONTRACT (LOCAL PURCHASES, BELGIUM)
The VAT table will become part of the contract if at least one member of de facto consortium provides a local purchase in Belgium. The VAT table shall provide a description of each member’s share and the corresponding amount, in order to enable the Belgian local authorities to identify precisely the services and amounts covered by the exemption as a local purchase in Belgium. 
For intra-Community purchases and local purchases outside Belgium, the VAT table is not a requirement from the tax authorities.
The leader is responsible for filling in the VAT table, include a description of the service supplied by each member of the group and specify its value. Once completed, the leader signs this annex and sends it to the European Commission and to each member of the consortium whose part of the service/supply is taxable for VAT purposes as a local purchase in Belgium. 
If the repartition of the tasks is known at the moment of the contract signature, the annex listing the description of each member’s share and the corresponding amount is to be attached to the contract. If the repartition of the tasks is not known at the moment of the contract signature, the group leader shall fill in the annex with the relevant information as soon as the repartition of the tasks is known and submit it to the European Commission at the latest together with the invoices issued by each member of the group. In the event of significant changes in the repartition of services/supplies among the members of the consortium during the execution of the contract, the annex must be updated accordingly.
For transactions/supplies that are considered as local purchases in Belgium, the supporting documents to benefit from the direct exemption are the contract and the VAT table with a description of the different services/supplies provided by each member and its value. Both documents are required as evidence in the event of tax control. In addition, the invoice sent by the member to the European Commission for the part of the service/supply that is a local purchase, the contractor must indicate the mentions/references required by Belgian authorities.
3.1	Template 
ANNEX VI: VAT table[footnoteRef:7] - Group members’ shares in total contract value for VAT purposes [7: 	The VAT table applicable in case of contracts concluded by the European Commission with a group of economic operators where the group does not have legal personality. The annex must be filled in by the leader when the total value of the services/supplies provided by each member is known. The annex must be submitted to the contracting authority at the latest together with the invoices issued by each member of the group. The leader must send one copy of the annex to each member whose part of the supply/service provided is taxable for VAT purposes as a local purchase in Belgium.] 

[Contract number [insert reference of the contract]]
	Contractor 
(Member of the group)
	Description of the 
supplies/services 
provided by the member
	Total value of the supplies/services 
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The members of the group are jointly and severally liable to the contracting authority under the conditions set out in the relevant provisions of the contract.

Signature of the leader of the consortium

[Name of Leader]
Done on [date]
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